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free as before to point out that it may perform functions
no less useful than those of municipal law, even though
it wants the definiteness and coercive force which are
supposed to be the exclusive characteristics of the latter.
The arguments on the other side, in so far as they are
directed to lessen the estimation in which it is held, and
not to determine its proper place in the classifications of
Jurisprudence, involve the exceedingly doubtful propo-
sitions that the stern commands of positive law are the
most valuable of all the rules of human conduct, and
that those which differ from them in essentials differ
only for the worse.

II. Secondly, it is needful to point out that our
notion of law is a development. This is a fact which
once fairly grasped would save us from many historical
and philosophical errors. The Austinian analysis of law
into command, obligation and sanction applies with fair
accuracy to the condition of some societies under strong
and civilized governments; but it fails altogether if
we attempt to bring under it the legal phenomena of.
earlier stages of human progress. The most advanced
societies have gone through an epoch of customary law,
and large portions of mankind are still under its sway.
Austin tells us that laws are the commands of a superior,
who prescribes a course of conduct to those on whom
he can bring evil in case of disobedience. But how
is it possible to apply this account to a state of things
where custom is held to have an independent obliga-
tory force, and where no one ever dreams of discuss-
ing the reasons for obeying it ? It is part of the order
into which man is born, in- the midst of which he lives,
and in which he expects to die. It exists, it always has
existed, it always will exist, and man only exists as subject